Explanation of Code 604 and 605 Changes

Proposed Footnote 12.1: When Code 604 was amended to apply explicitly only to tenure
track faculty members, a footnote was not added to make clear that contract, regular faculty at
the UNC School of the Arts and the North Carolina School of Science and Mathematics are
subject to Code 604, as they have been in the past. The omission of this footnote was an
oversight that needs to be corrected.

Proposed Footnote 12.3: The North Carolina School of Science and Mathematics,
exclusively a high school, needs to provide notice on a different cycle than the university
campuses because the School and its faculty compete in a different employment market. The
School’s notice cycle balances employee and institutional interests in timely notice, searches,
performance evaluation, time to adjust to new employment, and a high school academic
calendar.

Proposed Footnote 13: When the North Carolina School of Science and Mathematics
became a constituent institution, UNC committed to continue to recognize its unique mission
among the institutions. This footnote honors that commitment by recognizing that when
financial reasons undergird a separation, NCSSM’s faculty are more like career teachers in the
public schools. NCSSM needs this new footnote so that any faculty member who is let go due to
finances or program closure, irrespective of the time in the year, has a 2 year right of priority re-
employment. Without this footnote, the re-employment right would not extend to those let go at
the end of a contract period.



[THIS VERSION OF THIS SECTION IS EFFECTIVE FOR PERSONNEL ACTIONS TAKEN ON OR
AFTER SEPTEMBER 1, 2009]

SECTION 604. APPOINTMENT, NONREAPPOINTMENT AND REQUIREMENTS OF NOTICE AND
REVIEW FOR TENURE TRACK FACULTY.2

604 A. Notice of Reappointment or Nonreappointment,#+2.2

(1) The decision not to reappoint a faculty member at the expiration of a fixed term of service shall
be made by the appropriate institutional faculty and administrative officers early enough to permit timely
notice to be given.123 For full-time faculty at the rank of instructor, assistant professor, associate
professor, or professor, the minimum requirement for timely notice shall be as follows:

(a) during the first year of service at the institution, the faculty member shall be given not less
than 9o calendar days” notice before the employment contract expires; and

(b) during the second year of continuous service at the institution, the faculty member shall be
given not less than 180 calendar days' notice before the employment contract expires; and

(c) after two or more years of continuous service at the institution, the faculty member shall be
given not less than 12 months' notice before the employment contract expires.

(2) Notice of reappointment or nonreappointment shall be written. If the decision is not to
reappoint, then failure to give timely notice of nonreappointment will oblige the chancellor thereafter to
offer a terminal appointment of one academic year.

121 Because of the unique character and mission of the University of North Carolina School of the Arts and of the

North Carolina School of Science and Mathematics, regular faculty holding fixed-term contracts at those institutions
are entitled to the rights afforded in this Section.

w122Prjor to January 1, 2004, Section 604 A read as follows:

(1) The decision not to reappoint a faculty member at the expiration of a fixed term of service shall be made
by the appropriate institutional faculty and administrative officers early enough to permit timely notice to be given.
For full-time faculty at the rank of instructor, assistant professor, associate professor, or professor, the minimum
requirement for timely notice shall be as follows:

(@ dufing the first year of service at the institution, the faculty member shall be given not less than 9o
calendar days" notice before the employment contract expires;

(b) during the second year of continuous service at the institution, the faculty member shall be given not less
than 180 calendar days" notice before the employment contract expires; and

(c) after two or more years of continuous service at the institution, the faculty member shall be given not less
than twelve months* notice before the employment contract expires.

(2) Notice of reappointment or nonreappointment shall be written. If the decision is not to reappoint, then
failure to give timely notice of nonreappointment will oblige the chancellor thereafter to offer a terminal appointment
of one academic year.

12.3 Faculty at the North Carolina School of Science and Mathematics shall be given notice no later than January 15

during the first year of continuous regular service and no later than December 15 during the second or any subsequent
year of continuous regular service.
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604 B. Impermissible Reasons for Nonreappointment.

In no event shall a decision not to reappoint a faculty member be based upon (a) the exercise by the
faculty member of rights guaranteed by the First Amendment to the United States Constitution, or by
Article I of the North Carolina Constitution, or (b) the faculty member's race, color, sex, religion, creed,
national origin, age, disability, veteran’s status, or other forms of discrimination prohibited under policies
adopted by campus Boards of Trustees, or (c) personal malice. For purposes of this section, the term
“personal malice” means dislike, animosity, ill-will, or hatred based on personal characteristics, traits or
circumstances of an individual. See Policy 101.3.1 IL.B. for details.

604 C. Repealed.
604 D. Review of Nonreappointment Decisions.

(1) Campus Based Review. Subject to limitations contained in this Code and the Policies of the
Board of Governors, each constituent institution shall have a procedure whereby a tenure track faculty
member may seek review of the decision of the constituent institution not to reappoint the faculty
member. Such procedures shall at a minimum provide for the following:

(a) A reasonable time of no less than 14 calendar days within which after receiving the notice of
nonreappointment, the faculty member may request review of the decision by appropriate faculty
committee and administrative officers. If the faculty member does not request review of the
notice of non-reappointment in a timely fashion as specified by campus tenure policies, the
nonreappointment is final without recourse to any further review by faculty committees, the
institution, or the Board of Governors. '

(b) If the faculty member files a request for review in a timely fashion, the chancellor shall ensure
a process is in place so that a hearing is timely accorded before an elected standing committee of

the institution’s faculty.

(¢) In reaching decisions on which its written recommendations to the chancellor shall be based,
the committee shall consider only the evidence presented at the hearing and such written or oral
arguments as the committee, in its discretion, may allow. The faculty member shall have the
burden of proof. In evaluating the evidence the committee shall use the standard of
preponderance of the evidence (which is the same as the greater weight of the evidence.)

(d) The purpose of the campus based review process is to determine (1) whether the decision was
based on considerations that The Code provides are impermissible; and (2) whether the
procedures followed to reach the decision materially deviated from prescribed procedures such
that doubt is cast on the integrity of the decision not to reappoint.

(2) Appeal to the Board of Governors. If the chancellor concurs in a recommendation of the
committee that is favorable to the faculty member, the chancellor’s decision shall be final. If the
chancellor either declines to accept a committee recommendation that is favorable to the faculty member
or concurs in a committee recommendation that is unfavorable to the faculty member, the faculty member
may appeal by filing a written notice of appeal with the Board of Governors, by submitting such notice to
the President, by certified mail, return receipt requested, or by another means that provides proof of
delivery, with 14 calendar days after the faculty member’s receipt of the chancellor’s decision. The notice
must contain a brief statement of the basis for the appeal. The purpose of appeal to the Board of
Governors is to assure (1) that the campus-based process for reviewing the decision was not materially
flawed, so as to raise questions about whether the faculty member’s contentions were fairly and reliably
considered, (2) that the result reached by the chancellor was not clearly erroneous, and (3) that the
decision was not contrary to controlling law or policy.$124

312.4Gee Policy 101.3.1 for additional information
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SECTION 605. TERMINATION OF FACULTY EMPLOYMENT.
605 A. Definition.

The tenure policies and regulations of each institution shall provide that the employment of
faculty members with permanent tenure or of faculty members appointed to a fixed term may be
terminated by the institution because of (1) demonstrable, bona fide institutional financial exigency or (2)
major curtailment or elimination of a teaching, research, or public-service program. "Financial exigency"
is defined as a significant decline in the financial resources of the institution that is brought about by
decline in institutional enrollment or by other action or events that compel a reduction in the institution's
current operations budget. The determination of whether a condition of financial exigency exists or
whether there shall be a major curtailment or elimination of a teaching, research, or public-service
program shall be made by the chancellor, after consulting with the academic administrative officers and
faculties as required by Section 605C (1), subject to the concurrence by the President and then approval
by the Board of Governors. If the financial exigency or curtailment or elimination of program is such that
the institution's contractual obligation to a faculty member may not be met, the employment of the faculty
member may be terminated in accordance with institutional procedures that afford the faculty member a
fair hearing on that decision.12

605 B. Timely Notice of Termination.

(1) When a faculty member's employment is to be terminated because of major curtailment or
elimination of a teaching, research, or public-service program and such curtailment or elimination of
program is not founded upon financial exigency, the faculty member shall be given timely notice as
follows:

(a) one who has permanent tenure shall be given not less than 12 months' notice; and

(b) one who was appointed to a fixed term and does not have permanent tenure shall be given
notice in accordance with the requirements specified in Section 604 A(1).

(2) When a faculty member's employment is to be terminated because of financial exigency, the
institution will make every reasonable effort, consistent with the need to maintain sound educational
programs and within the limits of available resources, to give the same notice as set forth in Section 605
B(1).

(3) For a period of two years after the effective date of termination of a faculty member's contract
for any of the reasons specified in Section 605 A, the institution shall not replace the faculty member
without first offering the position to the person whose employment was terminated. The offer shall be
made by a method of delivery that requires a signature for delivery, and the faculty member will be given
30 calendar days after attempted delivery of the notice to accept or reject the offer.

605 C. Institutional Procedures.13

The institution shall establish regulations governing termination procedures. These regulations
shall include provisions incorporating the following requirements:

(1) If it appears that the institution will experience an institutional financial exigency or needs
seriously to consider a major curtailment or elimination of a teaching, research, or public-service
program, the chancellor or chancellor”s delegate shall first seek the advice and recommendations of the
academic administrative officers and faculties of the departments or other units that might be affected.

(2) In determining which faculty member's employment is to be terminated for reasons set forth
in Section 605 A, the chancellor shall give consideration to tenure status, to years of service to the
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institution, and to other factors deemed relevant, but the primary consideration shall be the maintenance
of a sound and balanced educational program that is consistent with the functions and responsibilities of
the institution.

(3) An individual faculty member whose employment is to be terminated shall be notified of this
fact in writing. This notice shall include a statement of the conditions requiring termination of
employment, a general description of the procedures followed in making the decision, and a dlsclosure of
pertinent financial or other data upon which the decision was based.

(4) A reconsideration procedure shall be provided that affords the faculty member whose
employment is to be terminated a fair hearing on the termination if the faculty member alleges that the
decision to terminate was arbitrary or capricious.

(5) The institution, when requested by the faculty member, shall give reasonable assistance in
finding other employment for a faculty member whose employment has been terminated.

(6) A faculty member whose employment is terminated pursuant to this Section 605 may appeal
the reconsideration decision to the board of trustees of the constituent institution.

13 Because of the unique character and mission of the North Carolina School of Science and Mathematics, when the

employment of a faculty member is to be terminated during or at the conclusion of a fixed-term contract because of
major curtailment or elimination of a teaching, research, or public-service program that is not founded upon financial
exigency, written notice shall be given no later than the November 1 prior to termination. When faculty employment
is to be terminated during or at the conclusion of a fixed-term contract because of financial exigency, the School shall
make every reasonable effort, consistent with the need to maintain sound educational programs and within the limits
of available resources, to give notice no later than the November 1 prior to termination. Terminations at the end of a

fixed term contract for the reasons stated above in this footnote are not subject to Section 604 of The Code, but
instead are subject to Section 605.

131Prior to January 1, 2004, Section 605 C read as follows: (1)If it appears that the institution will experience an
institutional financial exigency or needs seriously to consider a major curtailment or elimination of a teaching,
research, or public-service program, the chancellor or chancellor’s delegate shall first seek the advice and
recommendations of the academic administrative officers and faculties of the departments or other units that might
be affected. (2)In determining which faculty member’s employment is to be terminated for reasons set forth in
Section 605A, the chancellor shall give consideration to tenure status, to years of service to the institution, and to
other factors deemed relevant, but the primary consideration shall be the maintenance of a sound and balanced
educational program that is consistent with the functions and responsibilities of the institution. (3)An individual
faculty member whose employment is to be terminated shall be notified of this fact in writing. This notice shall
include a statement of the conditions requiring termination of employment, a general description of the procedures
followed in making the decision, and a disclosure of pertinent financial or other data upon which the decision was
based. (4) A reconsideration procedure shall be provided that affords the faculty member whose employment is to be
terminated a fair hearing on the termination if the faculty member alleges that the decision to terminate was arbitrary
or capricious. (5) The institution, when requested by the faculty member, shall give reasonable assistance in finding
other employment for a faculty member whose employment has been terminated. (6) The faculty member may appeal
the reconsideration decision in the manner provided by Section 501C (4).
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